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of justifying the decision. Rather it is
a concise document that sets forth the
decision and describes the alternatives
and relevant factors considered as spec-
ified in 40 CFR 1505.2. The record of de-
cision will normally be less than three
pages in length.

(c) Mitigation. Throughout the NEPA
process, the Regional Administrator
shall consider mitigating measures to
avoid or minimize environmental harm
and, in particular, harm to or within
flood plains and wetlands. Mitigation
measures or programs will be identified
in the environmental impact statement
and made available to decision-makers.
Mitigation and other conditions estab-
lished in the environmental impact
statement or during its review and
committed as part of the decision shall
be implemented by the Regional Ad-
ministrator.

(d) Monitoring. If a Regional Adminis-
trator determines that monitoring is
applicable for established mitigation, a
monitoring program will be adopted to
assure the mitigation measures are ac-
complished. The Regional Adminis-
trator shall provide monitoring infor-
mation, upon request, as specified in 40
CFR 1505.3. This does not, however, in-
clude standing or blanket requests for
periodic reporting.

§10.13 Emergencies.

In the event of an emergency, the Re-
gional Administrator may be required
to take immediate action with signifi-
cant environmental impact. The Re-
gional Administrator shall notify the
Environmental Officer of the emer-
gency action at the earliest possible
time so that the Environmental Officer
may consult with the Council on Envi-
ronmental Quality. In no event shall
any Regional Administrator delay an
emergency action necessary to the
preservation of human life for the pur-
pose of complying with the provision of
this directive or the CEQ regulations.

[45 FR 41142, June 18, 1980, as amended at 47
FR 13149, Mar. 29, 1982]

§10.14 Flood plains and wetlands.

For any action taken by FEMA in a
flood plain or wetland, the provisions
of this part are supplemental to, and
not instead of, the provisions of the
FEMA regulation implementing Execu-
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tive Order 11988, Flood Plain Manage-
ment, and Executive Order 11990, Pro-
tection of Wetlands (44 CFR part 9).
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Subpart A—General

§11.1 General collection standards.

The general standards and procedures
governing the collection, compromise,
termination and referral to the Depart-
ment of Justice of claims for money
and property that are prescribed in the
regulations issued jointly by the Gov-
ernment Accountability Office and the
Department of Justice pursuant to the
Federal Claims Collection Act of 1966 (4
CFR part 101 et seq.), apply to the ad-
ministrative claim collection activities
of the Federal Emergency Management
Agency (FEMA).
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§11.2 Delegations of authority.

Any and all claims that arise under
subchapter III of chapter 83, chapter 87
and chapter 88 of title 5, the United
States Code, the Retired Federal Em-
ployees Health Benefits Act (74 Stat.
849), the Panama Canal Construction
Annuity Act (68 Stat. 257), and the
Lighthouse Service Widow’s Annuity
Act (64 Stat. 465) shall be referred to
the Director of the Bureau of Retire-
ment and Insurance, Office of Per-
sonnel Management, for handling. The
Chief Counsel, FEMA shall act on all
other claims against FEMA for money
and property.

Subpart B—Administrative Claims
Under Federal Tort Claims Act

§11.10 Scope of regulation.

This regulation applies to claims as-
serted under the Federal Tort Claims
Act against the Federal Emergency
Management Agency (FEMA). It does

not include any contractor with
FEMA.
§11.11 Administrative claim; when

presented; appropriate FEMA of-
fice.

(a) For the purpose of this part, and
the provisions of the Federal Tort
Claims Act a claim is deemed to have
been presented when FEMA receives, at
a place designated in paragraph (b) or
(c) of this section, an executed ‘‘Claim
for Damage or Injury,” Standard Form
95, or other written notification of an
incident, accompanied by a claim for
money damages in a sum certain for in-
jury to or loss of property, for personal
injury, or for death alleged to have oc-
curred by reason of the incident. A
claim which should have been pre-
sented to FEMA, but which was mis-
takenly addressed to or filed with an-
other Federal agency, is deemed to be
presented to FEMA as of the date that
the claim is received by FEMA. If a
claim is mistakenly addressed to or
filed with FEMA, the claim shall forth-
with be transferred to the appropriate
Federal Agency, if ascertainable, or re-
turned to the claimant.

(b) Except as provided in paragraph
(c) of this section, a claimant shall
mail or deliver his or her claim to the
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Office of Chief Counsel, Federal Emer-
gency Management Agency, Wash-
ington, DC, 20472.

(c) When a claim is for $200 or less,
does not involve a personal injury, and
involves a FEMA regional employee,
the claimant shall mail or deliver the
claim to the Administrator of the
FEMA Regional Office in which is em-
ployed the FEMA employee whose neg-
ligence or wrongful act or omission is
alleged to have caused the loss or in-
jury complained of. The addresses of
the Regional Offices of FEMA are set
out in part 2 of this chapter.

(d) A claim presented in compliance
with paragraph (a) of this section may
be amended by the claimant at any
time prior to final FEMA action or
prior to the exercise of the claimant’s
option under 28 U.S.C. 2675(a). Amend-
ments shall be submitted in writing
and signed by the claimant or his or
her duly authorized agent or legal rep-
resentative. Upon the timely filing of
an amendment to a pending claim,
FEMA shall have six months in which
to make a final disposition of the claim
as amended and the claimant’s option
under 28 U.S.C. 2675(a) shall not accrue
until six months after the filing of an
amendment.

[45 FR 15930, Mar. 12, 1980, as amended at 48
FR 6711, Feb. 15, 1983; 49 FR 33879, Aug. 27,
1984]

§11.12 Administrative claim; who may
file.

(a) A claim for injury to or loss of
property may be presented by the
owner of the property interest which is
the subject of the claim, his or her au-
thorized agent, or legal representative.

(b) A claim for personal injury may
be presented by the injured person or,
his or her authorized agent or legal
representative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decedent’s estate or by
any other person legally entitled to as-
sert such a claim under applicable
State law.

(d) A claim for loss wholly com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer or the insured individually, as
their respective interests appear, or
jointly. When an insurer presents a
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claim asserting the rights of a
subrogee, he or she shall present with
the claim appropriate evidence that he
or she has the rights of a subrogee.

(e) A claim presented by an agent or
legal representative shall be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title of legal capacity of the
person signing, and be accompanied by
evidence of his or her authority to
present a claim on behalf of the claim-
ant as agent, executor, administrator,
parent, guardian, or other representa-
tive.

§11.13 Investigations.

FEMA may investigate, or may re-
quest any other Federal agency to in-
vestigate, a claim filed under this part.

§11.14 Administrative claim; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and
age of the decedent.

(2) Decedent’s employment or occu-
pation at time of death, including his
or her monthly or yearly salary or
earnings (if any), and the duration of
his or her last employment or occupa-
tion.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support on the decedent at
the time of his or her death.

(4) Degree of support afforded by the
decedent to each survivor dependent on
him or her for support at the time of
death.

(5) Decedent’s general physical and
mental condition before death.

(6) Itemized bills or medical and bur-
ial expenses incurred by reason of the
incident causing death, or itemized re-
ceipts of payment for such expenses.

(7) If damages for pain and suffering
before death are claimed, a physician’s
detailed statement specifying the inju-
ries suffered, duration of pain and suf-
fering, any drugs administered for
pain, and the decedent’s physical con-
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dition in the interval between injury
and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the amount of damages
claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by his or her at-
tending physician or dentist setting
forth the nature and extent of the in-
jury, nature and extent of treatment,
any degree of temporary or permanent
disability, the prognosis, period of hos-
pitalization, and any diminished earn-
ing capacity. In addition, the claimant
may be required to submit to a phys-
ical or mental examination by a physi-
cian employed by FEMA or another
Federal agency. FEMA shall make
available to the claimant a copy of the
report of the examining physician on
written request by the claimant, if he
or she has, on request, furnished the re-
port referred to in the first sentence of
this subparagraph and has made or
agrees to make available to FEMA any
other physician’s reports previously or
thereafter made of the physical or
mental condition which is the subject
matter of the claim.

(2) Itemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payment of such
expenses.

(3) If the prognosis reveals the neces-
sity for future treatment, a statement
of expected expenses for such treat-
ment.

(4) If a claim is made for loss of time
from employment, a written statement
from the employer showing actual time
lost from employment, whether he or
she is a full- or part-time employee,
and wages or salary actually lost.

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amount of earnings actually lost.

(6) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the personal injury or the damages
claimed.
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(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership of the property
interest which is the subject of the
claim.

(2) A detailed statement of the
amount claimed with respect to each
item of property.

(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price, and salvage
value, where repair is not economical.

(5) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the injury to or loss of property or the
damages claimed.

§11.15 Authority to adjust, determine,
compromise and settle.

(a) The Chief Counsel of FEMA, or a
designee of the Chief Counsel, is dele-
gated authority to consider, ascertain,
adjust, determine, compromise, and
settle claims under the provisions of
section 2672 of title 28, United States
Code, and this part.

(b) Notwithstanding the delegation of
authority in paragraph (a) of this sec-
tion, a Regional Administrator is dele-
gated authority to be exercised in his
or her discretion, to consider, ascer-
tain, adjust, determine, compromise,
and settle under the provisions of sec-
tion 2672 of title 28, United States
Code, and this part, any claim for $200
or less which is based on alleged neg-
ligence or wrongful act or omission of
an employee of the appropriate Region,
except when:

(1) There are personal injuries to ei-
ther Government personnel or individ-
uals not employed by the Government;
or

(2) All damage to Government prop-
erty or to property being used by
FEMA, or both, is more than $200, or
all damage to non-Government prop-
erty being used by individuals not em-
ployed by the Government is more
than $200.

[45 FR 15930, Mar. 12, 1980, as amended at 48
FR 6711, Feb. 15, 1983]
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§11.16 Limitations on authority.

(a) An award, compromise, or settle-
ment of a claim under this part in ex-
cess of $25,000 may be effected only
with the advance written approval of
the Attorney General or his or her des-
ignee. For the purpose of this para-
graph, a principal claim and any deriv-
ative or subrogated claim shall be
treated as a single claim.

(b) An administrative claim may be
adjusted, determined, compromised, or
settled under this part only after con-
sultation with the Department of Jus-
tice, when, in the opinion of the Chief
Counsel of FEMA or his or her des-
ignee:

(1) A new precedent or a new point of
law is involved; or

(2) A question of policy is or may be
involved; or

(3) The United States is or may be
entitled to indemnity or contribution
from a third party and FEMA is unable
to adjust the third party claim; or

(4) The compromise of a particular
claim, as a practical matter, will or
may control the disposition of a re-
lated claim in which the amount to be
paid may exceed $25,000.

(¢c) An administrative claim may be
adjusted, determined, compromised or
settled under this part only after con-
sultation with the Department of Jus-
tice when FEMA is informed or is oth-
erwise aware that the United States or
an employee, agent or cost-type con-
tractor of the United States is involved
in litigation based on a claim arising
out of the same incident or trans-
action.

§11.17 Referral to Department of Jus-
tice.

When Department of Justice ap-
proval or consultation is required
under §11.16, the referral or request
shall be transmitted to the Department
of Justice by the Chief Counsel or his
or her designee.

§11.18 Final denial of claim.

(a) Final denial of an administrative
claim under this part shall be in writ-
ing and sent to the claimant, his or her
attorney, or legal representative by
certified or registered mail. The notifi-
cation of final denial may include a
statement of the reasons for the denial
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and shall include a statement that, if
the claimant is dissatisfied with the
FEMA action, he or she may file suit in
an appropriate U.S. District Court not
later than 6 months after the date of
mailing of the notification.

(b) Prior to the commencement of
suit and prior to the expiration of the
6-month period provided in 28 U.S.C.
2401(b), a claimant, his or her duly au-
thorized agent, or legal representative,
may file a written request with FEMA
for reconsideration of a final denial of
a claim under paragraph (a) of this sec-
tion. Upon the timely filing of a re-
quest for reconsideration the FEMA
shall have 6 months from the date of
filing in which to make a final FEMA
disposition of the claim and the claim-
ant’s option under 28 U.S.C. 2675(a)
shall not accrue until 6 months after
the filing of a request for reconsider-
ation. Final FEMA action on a request
for reconsideration shall be effected in
accordance with the provisions of para-
graph (a) of this section.

§11.19 Action on approved claim.

(a) Payment of a claim approved
under this part is contingent on claim-
ant’s execution of (1) a ‘“Claim for
Damage or Injury,” Standard Form 95,
or a claims settlement agreement, and
(2) a ‘“Voucher for Payment,” Standard
Form 1145, as appropriate. When a
claimant is represented by an attorney,
the voucher for payment shall des-
ignate both the claimant and his or her
attorney as payees, and the check shall
be delivered to the attorney, whose ad-
dress shall appear on the voucher.

(b) Acceptance by the claimant, his
or her agent, or legal representative, of
an award, compromise, or settlement
made under section 2672 or 2677 of title
28, United States Code, is final and con-
clusive on the claimant, his or her
agent or legal representative, and any
other person on whose behalf or for
whose benefit the claim has been pre-
sented, and constitutes a complete re-
lease of any claim against the United
States and against any employee of the
Government whose act or omission
gave rise to the claim, by reason of the
same subject matter.

Subpart C [Reserved]
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Subpart D—Personnel Claims
Regulations

AUTHORITY: 31 U.S.C. 3721.

SOURCE: 50 FR 8112, Feb. 28, 1985, unless
otherwise noted.

§11.70 Scope and purpose.

(a) The Administrator, Federal Emer-
gency Management Agency (FEMA), is
authorized by 31 U.S.C. 3721 to settle
and pay (including replacement in
kind) claims of officers and employees
of FEMA, amounting to not more than
$25,000 for damage to or loss of personal
property incident to their service.
Property may be replaced in-kind at
the option of the Government. Claims
are payable only for such types, quan-
tities, or amounts of tangible personal
property (including money) as the ap-
proving authority shall determine to
be reasonable, useful, or proper under
the circumstances existing at the time
and place of the loss. In determining
what is reasonable, useful, or proper,
the approving authority will consider
the type and quantity of property in-
volved, circumstances attending acqui-
sition and use of the property, and
whether possession or use by the claim-
ant at the time of damage or loss was
incident to service.

(b) The Government does not under-
write all personal property losses that
a claimant may sustain and it does not
underwrite individual tastes. While the
Government does not attempt to limit
possession of property by an individual,
payment for damage or loss is made
only to the extent that the possession
of the property is determined to be rea-
sonable, useful, or proper. If individ-
uals possess excessive quantities of
items, or expensive items, they should
have such property privately insured.
Failure of the claimant to comply with
these procedures may reduce or pre-
clude payment of the claim under this
subpart.

§11.71 Claimants.

(a) A claim pursuant to this subpart
may only be made by: (1) An employee
of FEMA; (2) a former employee of
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FEMA whose claim arises out of an in-
cident occurring before his/her separa-
tion from FEMA; (3) survivors of a per-
son named in paragraph (a) (1) or (2) of
this section, in the following order of
precedence: (i) Spouse; (ii) children;
(iii) father or mother, or both or (iv)
brothers or sisters, or both; (4) the au-
thorized agent or legal representative
of a person named in paragraphs (a) (1),
(2), and (3) of this section.

(b) A claim may not be presented by
or for the benefit of a subrogee, as-
signee, conditional vendor, or other
third party.

§11.72 Time limitations.

(a) A claim under this part may be
allowed only if it is in writing, speci-
fies a sum certain and is received in
the Office of Chief Counsel, Federal
Emergency Management Agency,
Washington, DC 20472: (1) Within 2
years after it accrues; (2) or if it cannot
be filed within the time limits of para-
graph (a)(1) of this section because it
accrues in time of war or in time of
armed conflict in which any armed
force of the United States is engaged or
if such a war or armed conflict inter-
venes within 2 years after the claim ac-
crues, when the claimant shows good
cause, the claim may be filed within 2
yvears after the cause ceases to exist
but not more than 2 years after termi-
nation of the war or armed conflict.

(b) For purposes of this subpart, a
claim accrues at the time of the acci-
dent or incident causing the loss or
damage, or at such time as the loss or
damage should have been discovered by
the claimant by the exercise of due
diligence.

§11.73 Allowable claims.

(a) A claim may be allowed only if:
(1) The damage or loss was not caused
wholly or partly by the negligent or
wrongful act of the claimant, his/her
agent, the members of his/her family,
or his/her private employee (the stand-
ard to be applied is that of reasonable
care under the circumstances); and (2)
the possession of the property lost or
damaged and the quantity possessed is
determined to have been reasonable,
useful, or proper under the cir-
cumstances; and (3) the claim is sub-
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stantiated by proper and convincing
evidence.

(b) Claims which are otherwise allow-
able under this subpart shall not be
disallowed solely because the property
was not in the possession of the claim-
ant at the time of the damage or loss,
or solely because the claimant was not
the legal owner of the property for
which the claim is made. For example,
borrowed property may be the subject
of a claim.

(c) Subject to the conditions in para-
graph (a) of this section, and the other
provisions of this subpart, any claim
for damage to, or loss of, personal prop-
erty incident to service with FEMA
may be considered and allowed. The
following are examples of the principal
types of claims which may be allowed,
unless excluded by §11.74.

(1) Property loss or damage in quarters
or other authorized places. Claims may
be allowed for damage to, or loss of,
property arising from fire, flood, hurri-
cane, other natural disaster, theft, or
other unusual occurrence, while such
property is located at:

(i) Quarters within the 50 states or
the District of Columbia that were as-
signed to the claimant or otherwise
provided in-kind by the United States;
or

(ii) Any warehouse, office, working
area, or other place (except quarters)
authorized for the reception or storage
of property.

(2) Transportation or travel losses.
Claims may be allowed for damage to,
or loss of, property incident to trans-
portation or storage pursuant to or-
ders, or in connection with travel
under orders, including property in the
custody of a carrier, an agent or agen-
cy of the Government, or the claimant.

(38) Motor vehicles. Claims may be al-
lowed for automobiles and other motor
vehicles damaged or lost by overseas
shipments provided by the Govern-
ment. ‘“‘Shipments provided by the
Government’’ means via Government
vessels, charter of commercial vessels,
or by Government bills of lading on
commercial vessels, and includes stor-
age, unloading, and offloading incident
thereto. Other claims for damage to or
loss of automobiles and other major ve-
hicles may be allowed when use of the
vehicles on a nonreimbursable basis
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was required by the claimant’s super-
visor, but these claims shall be limited
to a maximum of $1,000.00.

(4) Mobile homes. Claims may be al-
lowed for damage to or loss of mobile
homes and their content under the pro-
visions of paragraph (c)(2) of this sec-
tion. Claims for structural damage to
mobile homes resulting from such
structural damage must contain con-
clusive evidence that the damage was
not caused by structural deficiency of
the mobile home and that it was not
overloaded. Claims for damage to or
loss of tires mounted on mobile homes
may be allowed only in cases of colli-
sion, theft, or vandalism.

(5) Money. Claims for money in an
amount that is determined to be rea-
sonable for the claimant to possess at
the time of the loss are payable:

(i) Where personal funds were accept-
ed by responsible Government per-
sonnel with apparent authority to re-
ceive them for safekeeping, deposit,
transmittal, or other authorized dis-
position, but were neither applied as
directed by the owner nor returned;

(ii) When lost incident to a marine or
aircraft disaster;

(iii) When lost by fire, flood, hurri-
cane, or other natural disaster;

(iv) When stolen from the quarters of
the claimant where it is conclusively
shown that the money was in a locked
container and that the quarters them-
selves were locked. Exceptions to the
foregoing ‘‘double lock’ rule are per-
mitted when the adjudicating author-
ity determines that the theft loss was
not caused wholly or partly by the neg-
ligent or wrongful act of the claimant,
their agent, or their employee. The ad-
judicating authority should use the
test of whether the claimant did their
best under the circumstances to pro-
tect the property; or

(v) When taken by force from the
claimant’s person.

(6) Clothing. Claims may be allowed
for clothing and accessories custom-
arily worn on the person which are
damaged or lost:

(i) During the performance of official
duties in an unusual or extraordinary-
risk situation;

(ii) In cases involving emergency ac-
tion required by natural disaster such
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as fire, flood, hurricane, or by enemy
or other belligerent action;

(iii) In cases involving faulty equip-
ment or defective furniture maintained
by the Government and used by the
claimant required by the job situation;
or

(iv) When using a motor vehicle.

(T) Property used for benefit of the Gov-
ernment. Claims may be allowed for
damage to or loss of property (except
motor vehicles, see §§11.73(¢c)(3) and
11.74(b)(13)) used for the benefit of the
Government at the request of, or with
the knowledge and consent of, superior
authority or by reason of necessity.

(8) Ememy action or public service.
Claims may be allowed for damage to
or loss of property as a direct con-
sequence of:

(i) Enemy action or threat thereof, or
combat, guerrilla, brigandage, or other
belligerent activity, or unjust confisca-
tion by a foreign power or its nation:

(ii) Action by the claimant to quiet a
civil disturbance or to alleviate a pub-
lic disaster; or

(iii) Efforts by the claimant to save
human life or Government property.

(9) Marine or aircraft disaster. Claims
may be allowed for personal property
damaged or lost as a result of marine
or aircraft disaster or accident.

(10) Government property. Claims may
be allowed for property owned by the
United States only when the claimant
is financially responsible to an agency
of the Government other than FEMA.

(11) Borrowed property. Claims may be
allowed for borrowed property that has
been damaged or lost.

(12)(i) A claim against the Govern-
ment may be made for not more than
$40,000 by an officer or employee of the
agency for damage to, or loss of, per-
sonal property in a foreign country
that was incurred incident to service,
and—

(A) The officer, or employee was
evacuated from the country on a rec-
ommendation or order of the Secretary
of State or other competent authority
that was made in responding to an inci-
dent of political unrest or hostile act
by people in that country; and the
damage or loss resulted from the evac-
uation, incident, or hostile act; or
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(B) The damage or loss resulted from
a hostile act directed against the Gov-
ernment or its officers, or employees.

(ii) On paying the claim under this
section, the Government is subrogated
for the amount of the payment to a
right or claim that the claimant may
have against the foreign country for
the damage or loss for which the Gov-
ernment made the payment.

(iii) Amounts may be obligated or ex-
pended for claims under this section
only to the extent provided in advance
in appropriation laws.

§11.74 Claims not allowed.

(a) A claim is not allowable if:

(1) The damage or loss was caused
wholly or partly by the negligent or
wrongful act of the claimant, claim-
ant’s agent, claimant’s employee, or a
member of claimant’s family;

(2) The damage or loss occurred in
quarters occupied by the claimant
within the 50 states and the District of
Columbia that were not assigned to the
claimant or otherwise provided in-kind
by the United States;

(3) Possession of the property lost or
damaged was not incident to service or
not reasonable or proper under the cir-
cumstances.

(b) In addition to claims falling with-
in the categories of paragraph (a) of
this section, the following are exam-
ples of claims which are not payable:

(1) Claims not incident to service.
Claims which arose during the conduct
of personal business are not payable.

(2) Subrogation claims. Claims based
upon payment or other consideration
to a proper claimant are not payable.

(3) Assigned claims. Claims based upon
assignment of a claim by a proper
claimant are not payable.

(4) Conditional vendor claims. Claims
asserted by or on behalf of a condi-
tional vendor are not payable.

(5) Claims by improper claimants.
Claims by persons not designated in
§11.71 are not payable.

(6) Articles of extraordinary value.
Claims are not payable for valuable or
expensive articles, such as cameras,
watches, jewelry, furs, or other articles
of extraordinary value, when shipped
with household goods or as unaccom-
panied baggage (shipment includes
storage). This prohibition does not
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apply to articles in the personal cus-
tody of the claimant or articles prop-
erly checked, provided that reasonable
protection or security measures have
been taken, by the claimant.

(7) Articles acquired for other persons.
Claims are not payable for articles in-
tended directly or indirectly for per-
sons other than the claimant or mem-
bers of the claimants’ immediate
household. This prohibition includes
articles acquired at the request of oth-
ers and articles for sale.

(8) Property used for business. Claims
are not payable for property normally
used for business or profit.

(9) Unserviceable property. Claims are
not payable for wornout or unservice-
able property.

(10) Violation of law or directive.
Claims are not payable for property ac-
quired, possessed, or transported in
violation of law, regulation, or other
directive. This does not apply to limi-
tation imposed on the weight of ship-
ments of household goods.

(11) Intangible property. Claims are
not payable for intangible property
such as bank books, checks, promis-
sory notes, stock certificates, bonds,
bills of lading, warehouse receipts, bag-
gage checks, insurance policies, money
orders, and traveler’s checks.

(12) Government property. Claims are
not payable for property owned by the
United States unless the claimant is fi-
nancially responsible for the property
to an agency of the Government other
than FEMA.

(13) Motor vehicles. Claims for motor
vehicles, except as provided for by
§11.73(c)(3), will ordinarily not be paid.
However, in exceptional cases, meri-
torious claims for damage to or loss of
motor vehicles, limited to a maximum
of $1,000.00, may be recommended to
the Office of Chief Counsel for consid-
eration and approval for payment.

(14) Enemy property. Claims are not
payable for enemy property, including
war trophies.

(15) Losses recoverable from carrier, in-
surer or contractor. Claims are not pay-
able for losses, or any portion thereof,
which have been recovered or are re-
coverable from a carrier, insurer or
under contract except as permitted
under §11.75.
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(16) Fees for estimates. Claims are not
normally payable for fees paid to ob-
tain estimates of repair in conjunction
with submitting a claim under this
subpart. However, where, in the opin-
ion of the adjudicating authority, the
claimant could not obtain an estimate
without paying a fee, such a claim may
be considered in an amount reasonable
in relation to the value for the cost of
repairs of the articles involved, pro-
vided that the evidence furnished
clearly indicates that the amount of
the fee paid will not be deducted from
the cost of repairs if the work is ac-
complished by the estimator.

A7) Items fraudulently claimed. Claims
are not payable for items fraudulently
claimed. When investigation discloses
that a claimant, claimant’s agent,
claimant’s employee, or member of
claimant’s family has intentionally
misrepresented an item claimed as to
cost, condition, costs to repair, etc.,
the item will be disallowed in its en-
tirety even though some actual damage
has been sustained. However, if the re-
mainder of the claim is proper, it may
be paid. This does not preclude appro-
priate disciplinary action if warranted.

(18) Minimum amount. Loss or damage
amounting to less than $10.

§11.75 Claims involving carriers and
insurers.

In the event the property which is
the subject of a claim was lost or dam-
aged while in the possession of a car-
rier or was insured, the following pro-
cedures will apply:

(a) Whenever property is damaged,
lost, or destroyed while being shipped
pursuant to authorized travel orders,
the owner must file a written claim for
reimbursement with the last commer-
cial carrier known or believed to have
handled the goods, or the carrier
known to be in possession of the prop-
erty when the damage or loss occurred,
according to the terms of its bill of lad-
ing or contract, before submitting a
claim against the Government under
this subpart.

(1) If more than one bill of lading or
contract was issued, a separate demand
should be made against the last carrier
on each such document.

(2) The demand should be made with-
in the time limit provided in the policy
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and prior to the filing of a claim
against the Government.

(3) If it is apparent that the damage
or loss is attributable to packing, stor-
age, or unpacking while in the custody
of the Government, no demand need be
made against the carrier.

(b) Whenever property which is dam-
aged, lost, or destroyed incident to the
claimant’s service is insured in whole
or in part, the claimant must make de-
mand in writing against the insurer for
reimbursement under terms and condi-
tions of the insurance coverage, prior
to the filing of the concurrent claim
against the Government.

(c) Failure to make a demand on a
carrier or insurer or to make all rea-
sonable efforts to protect and pros-
ecute rights available against a carrier
or insurer and to collect the amount
recoverable from the carrier or insurer
may result in reducing the amount re-
coverable from the Government by the
maximum amount which would have
been recoverable from the carrier or in-
surer, had the claim been timely or
diligently prosecuted. However, no de-
duction will be made where the cir-
cumstances of the claimant’s service
preclude reasonable filing of such a
claim or diligent prosecution, or the
evidence indicates a demand was im-
practicable or would have been
unavailing.

(d) Following the submission of the
claim against the carrier or insurer,
the claimant may immediately submit
a claim against the Government in ac-
cordance with the provisions of this
subpart, without waiting until either
final approval or denial of the claim is
made by the carrier or insurer.

(1) Upon submission of a claim to the
Government, the claimant must certify
in the claim that no recovery (or the
amount of recovery) has been gained
from a carrier or insurer, and enclose
all correspondence pertinent thereto.

(2) If the carrier or insurer has not
taken final action on the claim against
them, by the time the claimant sub-
mits a claim to the Government, the
claimant will immediately notify them
to address all correspondence in regard
to the claim to him/her, in care of the
Chief Counsel of FEMA.
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(3) The claimant shall timely advise
the Chief Counsel in writing, of any ac-
tion which is taken by the carrier or
insurer on the claim. On request, the
claimant also will furnish such evi-
dence as may be required to enable the
United States to enforce the claim.

(e) When a claim is paid by FEMA,
the claimant will assign to the United
States, to the extent of any payment
on the claim accepted by claimant, all
rights, title, and interest in any claim
against the carrier, insurer, or other
party arising out of the incident on
which the claim against the Govern-
ment is based. After payment of the
claim by the Government, the claimant
will, upon receipt of any payment from
a carrier or insurer, pay the proceeds
to the United States to the extent of
the payment received by the claimant
from the United States.

(f) When a claimant recovers for the
loss from the carrier or insurer before
the claim against the Government
under this subpart is settled, the
amount or recovery shall be applied to
the claim as follows:

(1) When the amount recovered from
a carrier, insurer, or other third party
is greater than or equal to the claim-
ant’s total loss as determined under
this subpart, no compensation is allow-
able under this subpart.

(2) When the amount recovered is less
than such total loss, the allowable
amount is determined by deducting the
recovery from the amount of such total
loss;

(3) For the purpose of this paragraph
(f) the claimant’s total loss is to be de-
termined without regard to the $25,000
maximum set forth above. However, if
the resulting amount, after making
this deduction, exceeds $25,000, the
claimant will be allowed only $25,000.

§11.76 Claims procedures.

(a) Filing a claim. Applicants shall file
claims in writing with the Chief Coun-
sel, Federal Emergency Management
Agency, Washington, DC 20472. Each
written claim shall contain, as a min-
imum:

(1) Name, address, and place of em-
ployment of the claimant;

(2) Place and date of the damage or
loss:
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(3) A brief statement of the facts and
circumstances surrounding the damage
or loss;

(4) Cost, date, and place of acquisi-
tion of each price of property damaged
or lost;

(5) Two itemized repair estimates, or
value estimates, whichever is applica-
ble;

(6) Copies of police reports, if applica-
ble;

(7)) A statement from the claimant’s
supervisor that the loss was incident to
service;

(8) A statement that the property
was or was not insured;

(9) With respect to claims involving
thefts or losses in quarters or other
places where the property was reason-
ably kept, a statement as to what secu-
rity precautions were taken to protect
the property involved;

(10) With respect to claims involving
property being used for the benefit of
the Government, a statement by the
claimant’s supervisor that the claim-
ant was required to provide such prop-
erty or that the claimant’s providing it
was in the interest of the Government;
and

(11) Other evidence as may be re-
quired.

(b) Single claim. A single claim shall
be presented for all lost or damaged
property resulting from the same inci-
dent. If this procedure causes a hard-
ship, the claimant may present an ini-
tial claim with notice that it is a par-
tial claim, an explanation of the cir-
cumstances causing the hardship, and
an estimate of the balance of the claim
and the date it will be submitted. Pay-
ment may be made on a partial claim if
the adjudicating authority determines
that a genuine hardship exists.

(c) Loss in quarters. Claims for prop-
erty loss in quarters or other author-
ized places should be accompanied by a
statement indicating:

(1) Geographical location;

(2) Whether the quarters were as-
signed or provided in-kind by the Gov-
ernment;

(3) Whether the quarters are regu-
larly occupied by the claimant;

(4) Names of the authority, if any,
who designated the place of storage of
the property if other than quarters;

107



§11.77

(6) Measures taken to protect the
property; and

(6) Whether the claimant is a local
inhabitant.

(d) Loss by theft or robbery. Claims for
property loss by theft or robbery
should be accompanied by a statement
indicating:

(1) Geographical location;

(2) Facts and circumstances sur-
rounding the loss, including evidence of
the crime such as breaking and enter-
ing, capture of the thief or robber, or
recovery of part of the stolen goods;
and

(3) Evidence that the claimant exer-
cised due care in protecting the prop-
erty prior to the loss, including infor-
mation as to the degree of care nor-
mally exercised in the locale of the loss
due to any unusual risks involved.

(e) Transportation losses. Claims for
transportation losses should be accom-
panied by the following:

(1) Copies of orders authorizing the
travel, transportation, or shipment or
a certificate explaining the absence of
orders and stating their substance;

(2) Statement in cases where prop-
erty was turned over to a shipping offi-
cer, supply officer, or contract packer
indicating:

(i) Name (or designation) and address
of the shipping officer, supply officer,
or contract packer indicating;

(ii) Date the property was turned
over;

(iii) Inventoried condition when the
property was turned over;

(iv) When and where the property was
packed and by whom;

(v) Date of shipment;

(vi) Copies of all bills of lading, in-
ventories, and other applicable ship-
ping documents;

(vii) Date and place of delivery to the
claimant;

(viii) Date the property was un-
packed by the carrier, claimant, or
Government;

(ix) Statement of disinterested wit-
nesses as to the condition of the prop-
erty when received and delivered, or as
to handling or storage;

(x) Whether the negligence of any
Government employee acting within
the scope of his/her employment caused
the damage or loss;

44 CFR Ch. | (10-1-13 Edition)

(xi) Whether the last common carrier
or local carrier was given a clear re-
ceipt, except for concealed damages;

(xii) Total gross, tare, and new
weight of shipment;

(xiii) Insurance certificate or policy
if losses are privately insured;

(xiv) Copy of the demand on carrier
or insured, or both, when required, and
the reply, if any;

(xv) Action taken by the claimant to
locate missing baggage or household
effects, including related correspond-
ence.

(f) Marine or aircraft disaster. Claims
for property losses due to marine or
aircraft disaster should be accom-
panied by a copy of orders or other evi-
dence to establish the claimant’s right
to be, or to have property on board.

(g) Ememy action, public disaster, or
public service. Claims for property
losses due to enemy action, public dis-
aster, or public service should be ac-
companied by:

(1) Copies of orders or other evidence
establishing the claimant’s required
presence in the area involved; and

(2) A detailed statement of facts and
circumstances showing an applicable
case enumerated in §11.73(c)(8).

(h) Money. Claims for loss of money
deposited for safekeeping, transmittal,
or other authorized disposition should
be accompanied by:

(1) Name, grade, and address of the
person or persons who received money
and any others involved,;

(2) Name and designation of the au-
thority who authorized such person or
persons to accept personal funds and
the disposition required; and

(3) Receipts and written sworn state-
ments explaining the failure to ac-
count for funds or return them to the
claimant.

(i) Motor vehicles or mobile homes in
transit. Claims for damage to motor ve-
hicles or mobile homes in transit
should be accompanied by a copy of or-
ders or other available evidence to es-
tablish the claimant’s lawful right to
have the property shipped and evidence
to establish damage in transit.

§11.77 Settlement of claims.

(a) The Chief Counsel, FEMA, is au-
thorized to settle (consider, ascertain,
adjust, determine, and dispose of,
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whether by full or partial allowance or
disallowance) any claim under this sub-
part.

(b) The Chief Counsel may formulate
such procedures and make such redele-
gations as may be required to fulfill
the objectives of this subpart.

(¢c) The Chief Counsel shall conduct
or request the Office of Inspector Gen-
eral to conduct such investigation as
may be appropriate in order to deter-
mine the validity of a claim.

(d) The Chief Counsel shall notify a
claimant in writing of action taken on
their claim, and if partial or full dis-
allowance is made, the reasons there-
for.

(e) In the event a claim submitted
against a carrier under §11.75 has not
been settled, before settlement of the
claim against the Government pursu-
ant to this subpart, the Chief Counsel
shall notify such carrier or insurer to
pay the proceeds of the claim to FEMA
to the extent FEMA has paid such to
claimant in settlement.

(f) The settlement of a claim under
this subpart, whether by full or partial
allowance or disallowance, is final and
conclusive.

§11.78 Computation of amount of

award.

(a) The amount allowed for damage
to or loss of any items of property may
not exceed the cost of the item (either
the price paid in cash or property, or
the value at the time of acquisition if
not acquired by purchase or exchange),
and there will be no allowance for re-
placement cost or for appreciation in
the value of the property. Subject to
these limitations, the amount allow-
able is either:

(1) The depreciated value, imme-
diately prior to the loss or damage, of
property lost or damaged beyond eco-
nomical repair, less any salvage value;
or

(2) The reasonable cost or repairs,
when property is economically repair-
able, provided that the cost of repairs
does not exceed the amount allowable
under paragraph (a)(1) of this section.

(b) Depreciation in value is deter-
mined by considering the type of arti-
cle involved, its costs, its conditions
when damaged or lost, and the time
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elapsed between the date of acquisition
and the date of damage or loss.

(c) Replacement of lost or damaged
property may be made in-kind when-
ever appropriate.

§11.79 Attorney’s fees.

No more than 10 per centum of the
amount paid in settlement of each in-
dividual claim submitted and settled
under this subpart shall be paid or de-
livered to or received by any agent or
attorney on account of services ren-
dered in connection with that claim. A
person violating this section shall be
fined not more than $1,000.

[46 FR 15930, Mar. 12, 1980, as amended at 74
FR 15337, Apr. 3, 2009]
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AUTHORITY: Federal Advisory Committee
Act, 5 U.S.C. app. 1; Reorganization Plan No.
3 of 1978; E.O. 12127; E.O. 12148; E.O. 12024.

SOURCE: 45 FR 64180, Sept. 29, 1980, unless
otherwise noted.

§12.1 Purpose and applicability.

(a) The regulations in this part im-
plement the Federal Advisory Com-
mittee Act, Executive Order 12024 and
General Services Administration Regu-
lation 41 CFR part 101-6. The provisions
of the Federal Advisory Committee Act
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